
TWELFTH JUDICIAL DISTRICT COURT 
COUNTY OF LINCOLN 
STATE OF NEW MEXICO 
        
DALE A. ANTILLA, et al., 
 
 Plaintiffs, 
 
v.        No. D-1226-CV-2021-00241 
 
ROPER CONSTRUCTION, INC.,  
and RYAN ROPER, individually, 
 
 Defendants, 
 

 and  
 
JAMES A. MILLER and 
SARAH L. and JOSHUA C. BOTKIN, 
 
 Plaintiffs/Counter-Defendants, 
 
v.        No. D-1226-CV-2021-00261 
        (Consolidated into above case) 
ROPER INVESTMENTS, LLC and 
ROPER CONSTRUCTION, INC., 
 
 Defendants/Counter-Plaintiffs. 
 
 

PLAINTIFFS/COUNTER-DEFENDANTS’ MOTION FOR A RESTRAINING ORDER 
PENDING RESOLUTION OF MOTION FOR PRELIMINARY INJUNCTION 

 
COME NOW Plaintiffs/Counter-Defendants, James A. Miller, Sarah L., and Joshua C. 

Botkin (“Plaintiffs”), by and through their attorneys of record, pursuant to Rule 1-066(B) NMRA, 

and hereby move for a Temporary Restraining Order Pending resolution of their January 13, 2022  

Motion for Preliminary Injunction.  

SUMMARY OF ALLEGATIONS  

1.  Plaintiffs seek a restraining order preventing Defendants/Counter-Plaintiffs 

(“Roper”) from engaging in further construction activities for the challenged concrete batch plant 
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located at NM 220 Tracts 4A-1 and 4B (the “Property”), in violation of the deed restrictions 

currently in effect.  

2.  On January 13, 2022, Plaintiffs filed a Motion for Preliminary Injunction and 

Memorandum in Support seeking to enjoin Roper from  “constructing and operating, or taking any 

action seeking to construct or operate, the proposed concrete batch plant on Tracts 4A-1 and 4B 

and that such injunction remain effective until the merits are determined and a permanent 

injunction issued.”  

3.  Roper filed his Response in Opposition to Plaintiffs’ Motion for Preliminary 

Injunction, asserting that no irreparable harm could occur because “[n]o construction has begun or 

can it begin until Roper obtains the NMED Permit in addition to the necessary local building and 

construction permits.”  Roper further represented to the Court that he would not take such action 

pending the Court’s resolution of the request for injunctive relief based on violations of deed 

restrictions preventing industrial activity and excessive noise. 

4.  On May 10, 17, 2022 and June 8, 10, 2022, this Court held a four-day hearing on 

Plaintiffs’ Motion for Preliminary Injunction, and accepted statements and expert testimony from 

the parties concerning noise impacts from the proposed batch plant 

5. To date, this Court has not ruled on the Motion for Preliminary Injunction.  

6.  On June 22, 2022, the New Mexico Environmental Department (NMED) denied 

Roper’s application for an Air Quality Construction Permit for the proposed batch plant.  

7.  On February 28, 2023, the Environmental Improvement Board (EIB) indicated by 

oral ruling that it would reverse the NMED’s decision.  The EIB’s actions are beyond arbitrary 
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and contrary to law; they are capricious and without legal or factual basis.1 As a result, Plaintiffs 

intend to appeal the February 28, 2023 reversal.  

8.  To date, no air quality permit has been issued to Roper and Alto CEP intends to 

request that the Court of Appeals stay of the EIB’s irregular action until resolution of the appeal.  

9.  On April 12, 2023, with the Motion for Preliminary Injunction still pending, Roper 

began construction activities on his property, including excavation for the concrete batch plant 

entrances for haul roads. See Affidavit of Mark Severance, attached as Exhibit A. 

STANDARD FOR REHEARING ORDER 

A temporary restraining order is an interim measure intended to preserve the status quo and 

prevent irreparable harm. Grisham v. Romero, 2021-NMSC-009, ¶ 19, 483 P.3d 545. The “status 

quo” has been defined as, “the last peaceable uncontested status between the parties.” Id. ¶ 21. In 

this case, preservation of the status quo is particularly important, given that the Court and parties 

have committed substantial resources to the presentation on the motion for a preliminary 

injunction.  It is, at best, an affront to the processes of the Court for Roper to proceed while the 

motion for preliminary injunction is pending.   

Moreover, plaintiffs will suffer irreparable injury unless the restraining order is granted; 

the threatened injury outweighs any damage the injunction might cause the defendant; the issuance 

of the injunction will not be adverse to the public’s interest; and plaintiff has demonstrated there 

is a substantial likelihood of success on the merits at the preliminary injunction hearing. LaBalbo 

 
1 As an illustration, the most vocal member of the EIB advocating for Roper did not know that 
Alto CEP was the prevailing party at the NMED hearing and that Roper had the burden of proof 
at the EIB appeal.  The Vice Chair did not bother to attend the hearing at all, but somehow found 
it appropriate to vote in favor of reversing the NMED’s decision. The attached excerpts highlight 
the confusion exhibited by the EIB and the farcical irregularities of the proceedings.  See Exhibit 
B. 
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v. Hymes, 1993-NMCA-010, ¶ 11, 115 N.M. 314 (applying the four factors to review the grant of 

a preliminary injunction); see Grisham v. Romero, 2021-NMSC-009, ¶ 20, 483 P.3d 545 (applying 

the same four factors to review the grant of a TRO). Most importantly, it is now apparent that 

Roper will not honor his previous representations to the Court, and a restraining order is necessary 

to protect the integrity of the Court’s deliberative process and assure that the Court’s subsequent 

order on the motion for preliminary injunction is meaningful.   

ARGUMENT  
 
I.  Roper’s Actions Alter the Status Quo, and a TRO is Necessary to Preserve the Status 

Quo. 
 

Roper’s intentional disregard for the pending Court action demonstrates that a restraining 

order is necessary to preserve the status quo. Throughout the underlying proceedings, Roper 

indicated to this Court that construction would not begin until he obtained the necessary permits 

and this matter has been resolved. Nonetheless, Roper is altering the status quo by beginning 

construction of the proposed concrete batch plant, including substantial excavation activities for 

the haul roads. Plaintiffs are entitled to the preservation of the status quo pending an outcome of 

the underlying Motion to ensure a full and fair opportunity to obtain the equitable relief sought. 

RMCI, Gen. Contractors, Inc. v. Albuquerque Bernalillo Cnty. Water Util. Auth., Np. 31,058, 2014 

WL 2451202 (N.M. Ct. App. Apr. 17, 2014) (“the purpose of an injunction is to protect the 

appellee against loss while maintaining the status quo.”) (internal quotation and citation omitted).  

Additionally, a restraining order would prevent waste. See Mannick v. Wakeland, 2005-

NMCA-098, ¶ 15, 138 N.M. 113 (noting that waste is “any concurrent non-possessory holders of 

an interest in land are enabled to prevent or retain harm to land committed by persons in 

possession.”); see also Chosar Corp. v. Owens, 235 Va. 660, 370 S.E.2d 305 (1988) (noting that 

equity will afford relief by injunction against a threatened waste).  If Roper is not restrained from 
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this construction, and this Court grants the underlying Motion, then Roper will be compelled to 

reverse course and dismantle any improvements made up to that point. Accordingly, Roper should 

be restrained from further construction until this Court rules on Plaintiffs’ Motion for Preliminary 

Injunction.  

II.  Plaintiffs are Entitled to the Restraining Order. 
 

A.  An Injunction is Necessary to Avoid Irreparable Harm.   
 

Injuries are deemed irreparable if there is no adequate remedy at law; for instance, an 

injunction is warranted when the movant cannot be adequately compensated by damages, or 

damages cannot be measured within a certain pecuniary standard. New Mexico law recognizes 

that real property interests are unique as a matter of law, rending damages an inadequate remedy. 

See Cafeteria Operators, LP v. Coronado-Santa Fe Associates, LP, et al., 1998-NMCA-005, ¶ 19, 

124 N.M. 440 As such, impairment of Plaintiffs’ use and enjoyment of their property constitutes 

irreparable harm, and Roper’s actions demonstrate the immediacy of harm. Additionally, Roper 

argued that no irreparable harm would occur because construction had not yet begun.  That 

situation has now changed, Roper’s statements are no longer correct, and irreparable harm is 

imminent. 

B.  The Balance of Equities Clearly Favors Plaintiffs, and the Requested 
Injunction is Not Adverse to the Public Interest. 

   
The public’s interest in enforcing Plaintiffs’ property rights far outweighs Roper’s unlawful 

activities in derogation of those rights, and the public interest favors cessation of all construction 

activities while the motion for preliminary injunction is pending before the Court. New Mexico 

courts have long recognized that property owners have a right to establish standards for their 

property and to rely on those standards. See Aragon v. Brown, 2003-NMCA-126, ¶ 12, 134 N.M. 

459. New Mexico courts will enforce restrictive covenants when the language clearly indicates an 
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intent to restrict the use of land. Appel v. Presley Companies, 1991-NMSC-026, ¶ 4, 111 N.M. 

464. Moreover, the public interest is served by enforcement of restrictive covenants because 

citizens have a right to rely on covenants when purchasing real property. The subject deed 

restrictions are clear and unambiguous. Roper’s current use of the Property violates the plain 

language of the deed restrictions, contrary to Plaintiffs’ rights conferred by those restrictions. Thus, 

the equities weigh in favor of Plaintiffs and in favor of protecting this Court’s deliberative process 

while considering the motion for preliminary injunction. 

C.  There is a Substantial Likelihood of Success on the Merits. 

New Mexico law favors Plaintiffs because there is a substantial likelihood that Plaintiffs 

will prevail on their claims seeking to enforce the deed restrictions. The language in the deed 

restrictions established that it runs with the land and binds all subsequent grantees, including 

Roper. See Lexpro Corporation v. Snyder Enterprises, Inc., 1983-NMSC-073, ¶ 12, 100 N.M. 389. 

Moreover, the  proposed concrete batch plant will create disruptive noise, which is precisely the 

type of activity the deed restriction seeks to prevent. See Padilla v. Lawrence, 1984-NMCA-064, 

¶ 26, 101 N.M. 556.  Plaintiff has established by expert assessments that the noise levels generated 

from Roper’s proposed operations will exceed the U.S. EPA’s recommended levels to preserve 

public health and will cause a more than doubling of the perceived levels from ambient background 

conditions. Moreover, as plaintiffs’ pending motion to show cause establishes, Roper has now 

changed the configuration of the plant again, this time to an iteration that was never subjected to 

the analysis of a noise assessment, in order to achieve his objective of obtaining an air quality 

permit that is at odds with the proposal currently before the Court. Because the binding and 

unambiguous deed restriction precludes Roper’s proposed use, Plaintiffs will likely succeed on the 

merits.  
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CONCLUSION 

For these reasons, Plaintiffs move this Court to order Roper to cease any construction, 

including excavation activities, of the proposed concrete batch plant pending resolution of 

Plaintiffs’ Motion for Preliminary Injunction.  

Respectfully submitted, 
 

       HINKLE SHANOR LLP 
 
       /s/ Thomas M. Hnasko  
       Thomas M. Hnasko 
       Timothy B. Rode 
       Lisa G. Zammiello     
       Post Office Box 2068 
       Santa Fe, NM 87504 
       (505) 982-4554 
       thnasko@hinklelawfirm.com 
       trode@hinklelawfirm.com  
       lzammiello@hinklelawfirm.com  
 
       Attorneys for Plaintiffs 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on this 19th day of April 2023, I caused a copy of the foregoing to be 
electronically filed and served via the Court’s Odyssey File & Service System to all counsel of 
record as listed below: 
 
Shelly L. Dalrymple 
Jocelyn Barrett-Kapin 
Troy S. Lawton 
MONTGOMERY & ANDREWS, P.A. 
Post Office Box 2307 
Santa Fe, NM  87504-2307 
505-982-3873 
sdalrymple@montand.com 
jbarrettkapin@montand.com 
tlawton@montand.com 
 
Attorneys for Roper Construction, Inc. and  
Roper Investments, LLC 

/s/ Thomas M. Hnasko  
       Thomas M. Hnasko 

mailto:thnasko@hinklelawfirm.com
mailto:trode@hinklelawfirm.com
mailto:lzammiello@hinklelawfirm.com
mailto:sdalrymple@montand.com
mailto:jbarrettkapin@montand.com
mailto:tlawton@montand.com
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